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T
he .~nerican West is arid; the Southwest is a long-term aquatic biodiversity to the reliability, and
desert, in deserts and arid areas water is quality of developed water supplies. If protection and
scarce, especially dependable supplies of restoration of even part of these western’ aquatic
quality water. For over a century, our states- eco~. stems is to take place, consumptive water uses

men have reasoned that if settlement and agricultural and additional water development must be constrained,
development were going to take place in the .M’nericannot expanded.
West, the hardy souls willing to venture forth into such The legal mechanisms used to distribute available
a harsh environment deserved help from their brethrenwater supplies may be even more responsible for pro-
in the wetter East. Taxpayer-f’manced water develop- rooting waste and resulting water shortages than are
ment was their answer. Hence, the Reclamation Act oftaxpayer subsidies. As settlement spread west of the
1902, 43 U.S.C. g~ 371 et seq.; the Boulder Canyon Pro-one-hundredth meridian, each of the western states
ject Act of 1929. 43 U.S.C. §~ 617 et seq.; the Centraldeveloped a legal mechanism for allocating water--the
Valley Project Act of 1937, 50 Star.. 844; and many prior appropriation doctrine--that was distinct fro.m
other congressional enactments subsidized the con- the riparian rights doctrine which the eastern state~
struction of dams and water conveyance facilities had inherited from England. In contrast to its riparian
throughout the American West. These public works, predeces, or, which gave every landowner adjacent to a
their immense scale capturing the American imagina- stream the right to divert water from that stream,
tion, stored and moved water great distance, to err under the prior appropriation doctrine, those who put
courage the growth of western settlements and water to u~e =first in time" are and remain "first in
agriculture, ri.’ght.~ Th~ts, successors in right of early appropriators

If ever this policy made sense in the development even today remain the beneficiaries of an antiquated
of the ?dnerican West, however, it has proved to be hierarchy of water rights that controL, the distribution
counterproductive today. By any definition, the West is of an often scarce resource--scarce, at least, for those
now settled. Indeed, by some accounts, it is now the who came later in time, or for the aquatic resources
most urbanized region in the United States. Yet~in mo~tthat simply got left behind.
western states, over 80 percent of the water consumed To maintain an historic appropriative right to the
is effectively =locked up" for use in irrigation, use of water, the only requirement is the water mu~t
Continuing to subsidize the use of a scarce commodity be continuously and beneficially used. =Use it or lose
in this context--to publicly f’mance activities that it" became the legal norm. Requiring a water rights
would otherwise be unaffordable--has predictable neg-holder to use the water to maintain the right, irrespec-
ative consequences, These include overcapitalization, tive of actual current need, has proven to be a prescrip-
exacerbation of water shortages, ~ocation of soci- tion for economic waste, as well as environmental
eW’s f’mancial resources, and a seemingly imatiable degradation. Water users overconsumed a scarce
appetite for ever-more facilities to meet incre~mg resource, simply to maintain their legal rights to its use.
water demand.,.

From an environmental perspective, ~ubsidized
The Contemporary Waterscape

dams and diversion works have wreaked havoc: on the
rivers, wetlands, lakes, and estuaries of the West, with This de~.a-iption of the water =problem" in the
attendant adverse implication., for everything from American West--characterized as much by the ineffi-

ciencies, and adverse effects of ,ul~idized water devel-
opment as by the lofty pr~mk~ of water development

Mr. Gra7~� i, a sentor attorney and Mr. Yarda, [, a $¢a~or our earlier state, men identified--would have beenanalyst in the California offi¢# of tl~ £ntaronra~atal Da-
fens¢ Fund 17~ authors acltnowl¢dgG tim asststan¢~ of highly controversial just a few decades ago. Today, for
Legal Intern Dan Wrfgbt and Program Assistant R~n~ the most part, it is popular wisdom. President Jimmy
Henry in tt~ preparation ofthis article. Carter’s "hit list" of federal water projects, announced
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in the first few months of his term in office in 19"r’, pie..Vational Audubon Soctet’v t’. Superior Courf of
evoked outrage from western politicians across the ide-Alpine County, 55 Cal. 5d ~t9 (t985), t’u’st the
ological spectrum and began his political downfall. California Supreme Court, and later Califorrua’s 5tare
Today, twenty year~ later, federal water resource-" Water Resources Controt Board, sharply restricted
agency, budget~ are dominated not by new proiects, diversions by the City .of Los ,-kageles from the streams
but by the operations and maintenance needs of exist- tributary to Mono Lake. The court ha ,Vational
ing projects, and increasingly by associated environ-Audubon concluded that the state held ownership of
mental mitigation and restoration spending, ha Mono Lake in public trust for the people of California
California, for example, subsidies for environmental and, based on that trust relardonship, had a duty to con-
restoration (e.g., the btllion-dotlar Proposition 204 onsider impacts upon the lake in allocating water right~.
Califorma’s November 1996 ballot and its counterpart 5imil~ly, Congress and the Department of the
$450 million federal authorization to support the Interior recently ordered releases from Glen Canyon Dam
restoration of Caliiomia’s San Francisco Bay-Delta on the Colorado River (although not stricdy a water real-
ecosystem) are now politically popular. Conventionallocation), to improve envi~nmental conditions in the
water development proiects, on the other hand, paidGrand Canyon below the dam. And ha 1992, as part of
for by all taxpayers (e.g., the controversial Auburn Damthe landmark Central Valley Proiect Improvement Act
on California’s American River, twice defeated oft the(CVPIA), the 102nd Congress and President George Bush
floor of the U.S. House of Representatives by a sought to protect and restore the fishery and wedand.
Democratic and a Republican Congress), are now resources long damal~ed by the federal Central Valley
decidedly unpopular, at least with our nation’s electedProject (CV~ (still the largest water project in the world)
representatives, by returning a small but significant portion of the CVP’s

I/conventional publicly subsidized water develop- water supplies to prote~ and restore those key environ-
ment proiec.ts are not the answer for the needs of thements. CVPIA, Pub. L 102-575, S 5406(bX2). Yet, despite
growing cities of the .Mnerican West--and like it or these examples, and a growing environmental conscious-
not, big cities with their attendant suburban sprawl arehess in all of the western states, mandated reaRocation of
growing in every western state--what is the answer?water for envixonmenml purposes is still not a common
Conservation and wastewater reclamation in urban phenomenon in the West.
communities will play important roles, but given that Even fewer examples can be found of forced reallo-
the vast maiority of the West’s developed water sup-cations of water from on~ consumptive water user to
plies continue to be used predominantly in agriculturalanother. Occasionally, however, a regulatory authority
pursuits, the principal means to provide water for anhas mandated physical improvements in a water user’s
urbanizing West must be through the reallocation--vobdelivery system. In the mid-1980s, for example, prompt-
untary or otherwise--of existing supplies, ed by landowners who complained that their lands were

being flooded by the Imperial Irrigation District’s (I1D)
Water Reallocatton: Market or ,lIa~date? ~vastiag" of water, a California state water Resources

Control Board decision mandated that lid Improve its
How these water reallocations witl t~ke place in water consumption practices and concurrently urged the

the future is the dominant policy and legal questionvoluntary tmnsier of the water thus "conserved." Judicial
facing water managers and policymakers in the authority reallocating water is even more difficult to fred.
.~nerican West. As discussed above, the principal gov-It has been ~ decades since the California Supreme
ernmental response historically has involved subsidiz-Court simply overrode an existing water right without
ing water development and maintaining a legal/regula-compensation when, in the case offoslin u. Marfn
tory. regime ha which the consumption of "unused"Muntc#~ lr’ater IXsWia, 67 Cal. 2d 152 (1967), the
water was encouraged through the prior appropriationcourt ruled on behalf of a focal water district serving
doctrine. In the creation of new water proiects or themunicipal customem that a gravel operation, with a prior
appropriation of ~unused" supplies, there was rarelyestablished water right, was no longer a "reasonable use
any type of public intet’est inquiry. It is now clear, of water" and could be put out of business by the munic~
however, that much of the water so developed came atpality’s upstream storage of water.
tremendous cost to the affected aquatic resources,
including a varie~ of species now threatened with grater Marleets: A Key Reform for All
extinction, which relied for thei~ existence upon the
once free-flowing waters and their associated habitats. For the above reasons and more, it is our view that

Increasingly, and most often in response to envi-needed water reallocations can best be accomplished
ronmental claims, the western legislative, regulatorythrough the development of water markets. Such mar-
a~,d iudicial authorities have developed new legal baseskets would provide regionaRy appropriate opportuni-
f6c reallocating water that take hato account certain ties for those who find themselves "water short" to
"pubLic interest" criteria. Thus, in a high-profde exam-approach those who, by law, inheritance, or otherwise.
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t2nd themselves "water rich," to work out mutuaJly er selli.ng a portion of that supply, so long ,ts the under.
acceptable terms for the transfer of part or all of the lying legal eight remains secure. In most western states,
associated water supply. In this way new and changing market-based water transfers are now expressly pro-
water needs could be met without further impact to tected as a recognized beneficial use of water. A variety
the aquatic resources at issue, of other factors can all play important roles in motivat-

Or course, it i~ not only the cities and suburbs of the ing a decision to sell one’s water right, or at least the
West that s~ek more water for consumptive purposes, right to use one’s water supply under certain condi.
The agricultural sector also has a growing need for watertions. These factors include instability in agricultural
in several regions of the West, for select purposes; yet in markets and prices, farm debt and foreclosure prob-
most areas, plenuful and reliable water supplies are di~- Ictus, the cost of college education or retirement, the
cult to find, or are already controlled by others. Is the tax-expense of long-term drainage or other farm-level
paying public ready to finance more investments, or simply a desire to
conventional and environmentally diversify one’s business and invest-
damaging water projects to address ment portfolio.
these ~ tmmet" agricultural needs? ~/~) ~ ~9 F[ t l C/tQCl [ ] } l ~( l / lS While there are important legal
Unlikely. Again, water markets will bases for regulatory and judicial
play a key role. intervention to reallocate scarce

Finally, as previously noted, tO ~l’O~’[([~ lt’(lt~/’f’Or water supplies without compensa-
many of the rivers and streams of tion to the historic eights holder~
the West have been substantially (l ~ l I t t"/9(/t l !’Zi; ~ ~" ~_’St (supported by "modern" visions of
diminished by water development the preferred uses for those sup-
projects, as have once-vast wetland DlllSt /9~’ (]P~’Oll~[3 the plies), public’policy is increasingly
systems, terminal lakes such as turning to the marketplace--to vol-

untary, compensated transfers,--asMono Lake. in California and Pyramid
rva/locatio/t cf "Lake in Nevada, and estuaries such the preferred means to bring about

as the San Francisco Bay-Delta in . desired water reallocations.
California and the Colorado River existing stt.Dplies. Perhaps the highest profile exam-
Delta in Mexico. They, too--or pie of this trend is the trade of con-
more accurately, those who seek to servation investments for water
represent their interests--are callir~ that was negotiated in 1989 by the
for the reallocation of water to meet Metropolitan Water DIstrict of
environmental restoration objectives. In California, the Southern California (MWD), the largest urban-area
emerging dedication of significant federal, state, and wholesaler of water in the West, serving more than 15
even user-based ecosystem restoration has given etavi- million people, and the [ID, the largest imgation dis.
ronmentalist* a crucial role as major advocates (i~ not trict in California with priority claims to the vast major-
participants) in the evolving met for water, ity of the state’s Colorado River entitlement. Se~
Examples include the Central Valley Project Ta,~oe~G ComtmvA~tou I.m~’r~ ~o~t WArst (1983);¯
Improvement Act Restoration Fund, Pub. L 102-575 and Boronkay and Abbott, WaWr Confl~cts in
~ 3407 (1992); the Safe, Clean, Reliable Water SupplyWestern Unit~l $tat~, in Srtrotm e~ Co~rtacr
Act, CAL. WAT~ Coo~ ~$ 78500-78702 (West 1997); TmutomsM, 20:137-I66 (1997). In that u-ansfer, IID gave
and the Principles for Agreement on Bay-Delta MWD a long-term but not permanent right to divert
Standards Between the State of California and the Over 100,000 acre-feet (AF) of water armually (enough
Federal Government, Category ITI (De~. 15, 1994). In to satisfy the ctwrent requirements of perhaps 1 million
these cases, however, the goal is I~eneraily to reduce--urban residents) in exchange for MWD’s investment in
rather than simply to tt-ar~er among consumptive over $100 million in water conservation and ancillary
users--out-of-stream d~-~amlds by acquirin$ and rededi- water works in California’s Imperial Valley.
caring developed water ~upp~es to improve m~tream Trad~ co--on investmenm for water with lid
flows and wetland supplies, is not, however, M~trD’s orlly prom~ent successful

~Iarket-based Incentives the State water Barflt durir~ the California drought of the
. ear~ 1990~ l~ negotlamd an a~reement with the Palo

Water us~ that have a low ~ value relative Verde Ittigatiott Dtstztct to tempora~ follow
to other municipal and Industri~ or higher-v~lue ~ Land wheta M~trD is ~ water shortages, and has eveta
cultural uses give rise to potendai water met,. If a developeO a pilot protein in cooperation with Arizona
water rights holder realizes that the water he or she water interests to store exces,~ M~VD water in art Arizona
controL, could be worth more to others than usiz~ groundwater "bank."
such water herself, the tights holder is likely to consid- Of court, MWD has also been involved in several
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proposed highly publicized water transfer failures. Of Third.Party Concerns
these, the most notable recent e.xample wa~ a complex
tour-way transaction, originafly sponsored by Sec’retary.

Mso u’npeding the transfer of water m some cir-

of the Interior Bruce Babbitt, in which the Southern cumstances are potential *third-party impacts" that

Nevada Water Authority (SNWA) (serving I.as Vegas)
occur as water is shifted from one region of the econo-

and ~’D intended to share the costs of lining the U.S.-m.v to another, as well as from one watershed to anoth-

controlled ALI-American Canal, thus preventing annual
er. Third-party impacts are Wpically defmed to include

seepage losses of over 50,000 AF of water. This would
any and all potential adverse impacts external to the
water transfer itself. They range from the interests ofhave also indirectly benefited two Native American

bands. MWD and SVWA plarmed to divide the saved
other water rights holders to distantly related tirfl¢ to
the associated support and services economy. AJthoughwater in proportion to their f’mancial investment. As it
the third-party impacts of other kind~ of resource real-

turned out, however, thi~ proposed transaction spurred
protests from a variety of interests in aL! seven

locations generally go uncompensated in our market-

Colorado River Basin states and in the Republic of
based policy, water has a strong history of communal

Mexico as well. The Mexicans objected because they ownership (a water rights holder does not own water,

are presently pumping the water that is being "lost" to
but only a right to the use of water under specified

seepage in the All-American Canal. Other water users inconditions), that has led to some important legal pro-
tections for third par~ies, in some cases, these protec-the basin objected because they saw the transaction as
tions wiLl provide benefits.to parties, making legitimatereallocating Colorado River supplies in a manner incon-
claims for recognition of their’ interest in a particular

sistent with the current "Law of the River." Within a
transaction. In others, questionable third-party claimsfew months of its announcement, the proposal was

unceremordously withdrawn in respOnse to California
will be raised in an effort to thwart transfers providing

Governor Pete Wiison’s admonishment of MWD for
substantial public benefits. Indeed, as noted above,

seeking to "usurp" his authority by attempting to reallo- water market., in which the environment (the West’s
most substantially impacted "third parW" of convert-care a portion of California’s entidement of Colorado

River water to Nevada. tional’water development) can participate and benefit
may be the key to resolving a host of problem., caused,
above all, by dams, div~rsior~, and depletions. To

Expanding Water Markets: end, third-party accommodations re~atmg" for example,
Underlying Implications to the Imperial valley’s Salton Sea and the IID’s farm-

worker community, shoed ideally be addre~ed not
The hi~tory of large-scale water tra~fer pro-

posals, involving the MWD in particular, has been
simply in conjunction with market-based transfers but

characterized at least ~ much by high-profile failure.~ more directly and affirmatively m conjunction with the
baseline water use, storage, power generation, andand by controversies, as it l~a by succe.~fxil verttum~.
other components of water development whose bene-

Why? The remainder of this article explores some
fits have not been equitably shared in the past.of the most important underlying i~ue~ and com-

ments on their imptications for expanding water
markets more generally throughout the American West. Wheeling and Restructuring

.M’t important problem that has arisen in
conjunction with the MWD-IID con..~tw’ation tran~ A powerful force which will likely be advocating

fer is an increase of more than 300,000 AF in l~’s water transfer refortm in the future, with substantial
economic and political dour., are the renowned ~

armual Colorado River diversions at exactly the
brothers of Texas, who in the ~ few years purchasedsame time that MWD h~ been paying for invest-
substantial interests in Imperial Valley fa.nniand, in the

ments to conserve within (and ultimately to
summer of 1997, the brother~ then exchanged the farm-from) IID up to 100,O00 AF annually. ~ sitxmtion
land for a significant sl~re of a large internatiotmi waterpoints to the need for a quantified water-u.~ ~

line as the foundation upon which ~pecifl¢ water
r~ource, firm, the U.S. Filter Corpomon. The

transfers are based. Otherwi.~, transfe~ ar~ simply brothers are ak~o key proponents of a propo~.-d sale by
HD of up to 200,000 AF of water armually to the San

to be used a~ a back-door mear~ to in~twase total,
systemwide depletions. The ba.~line i~ue, which

Diego County Water Authority, MWD’s largest customer.
The IID-San Diego deal is presently in jeopardy" largelyappears in somewhat different fot’ttm in virtually every
becatme ~ h~ used its status as the owner of thewestern watershed, could eventual’ require the
Colorado River Aqueduct--the orfly facility currentlycomprehensive adjudication of ttie entire western
available for conveyance of the water San Diego wishe,waterscape, including both ground and surface water

supptie~. It is, therefore, po.~ibly the most vexing, to purchase from liD--to e~entially block the ttamfer

and yet among the most important, of all potential by announcing prohibitively high trarmportation or

water marketing problems. ~wheeting" charge~ for use of that facility and the rest of
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Reh.~qLust obse~:ed, when writing the ~tron~ no~d~l{~- ’t~c~olo~cai ~nd economic f~asib~,." To b~ ~ur{,
Uon conc~nc~ ~ B~zene, "~e dec~ion whethe~ ~e the OSH Act r~f~ ~o ~hese conc~p~ while th~ ~ ~s
law ot’~~g re~ shoed have ~y place ~ the silent: but that does not save the C.~it o~y makes
reg~a~on of to~c subs~ces is q~te~nti~y on~ot" the case wo~e for EPA’s ~se~ion of u~ted di~re.
le~slative po~," 448 U.S. at ~. tion. ~e costeffectiveness req~ement of UM~

Me~d by ~e D,C. C~t op~ons ~ Le~ mi~t satis~ Co.on D~t, but EPA h~ cbo~n to
Indorses ~d PMIO, ~ of th~ be~s md w~stMs i~ore that requ~ement.
world probably p~s minter. M~ed by the s~ Finally. wi~ respect to UA W v. OS~, EPA
of ~e Sup~me Co~ op~om M B~e ~d Co~on appe~ to be able to ~ fr~ ~een do~g
~t. ~ ~p~ed by ~4 W v. 0S~4, ~s app~ach nothing--which is what EPA h~ p~po~d ~t~y--
world not p~ m~ter, ff one co~d apply B~ene to and going a~ the way down to back~und leve~
the P~Uozone ~e t~u~ ~e nondele~tion d~e, (~d thin aI~ md~ectly p~duc~g d~atic COz
cle~ ~ e~st to ove~ EPA’s ~e. reductions not spec~caUy autboflzed by Confess).

~e nondele~tion ~ent, ~ its s~plest fo~. It h~ arbit~y preselected which poRu~t precur.
~ns ~ foHows, using the t~e.p~ ~Mys~ of ~rAW v. ~ it inten~ to regulate, and which it mten~ to
0S~4. F~t. neither the ozone nor PM ~e add~ a protect (includ~g tho~ from f~mg ope~tiom).
¯ "si~c~t ~sk." .~ to ozone, ~A a~m ~at ~he "~ It is t~e that EPA h~ set a $10,~ per ton ~it to
majon~7 of ~ w~ r~ch att~ent ~der the app,- control costs. But that fi~re, the preselection of pre-
cation of c~nt controls, plm the OTAG NO. t~spo~ cu~o~, and the ~ exclusion, not having been
reco~en~oons, wMch ~e M~ ~plemenm0on of b~ed on any inte~bM p~ciple m the sta~te, ~e
c~ent law..~ for the ve~ few ~e~ that mi~t have tosubject to change at ~y t~e (especi~y ~ ~sponse
do more th~ c~ent re~a0~s req~, C~AC co~d to an N~C lawsuit) ~d appear to di~am for
ident~ no "bfl~t ~e" of ~cre~d ~cmmen~ ~nefit the f~er and a~mst the c~ owner ~d u~w
¯ at wo~d ~s~t from a ti~temg. ~ ~ not s~ customer. ~A thin ap~ to ~ play~g ~vofltes
~g, since ~e o~y ozone p~r ~A p~ to ~- on the b~ of not~g mo~ ~ ~flc~ ex~en-
lain ~der ~e oM or n~ sm~ ~ NO., wMch ~A ~wMch is the ~en~ nondele~flon ~d
o~y recently s~d it ~d no b~ to ~te ~ ~ a flag iden~ed ~ Re~q~t’s con~nce ~
~pmte N~QS ~Bumt. ~e~ m, ~ sho~, much ~-~d ~e op~on ~ UA~v. OS~.
ent~c ~m ~ den~g the e~tence of a sight ~k. It is, of co~, ~t to p~ whe~
md conside~M e~dence su~g ~flom si~ eff~Con~ w~ p~ ~e gen~c ~-~omp~n
or substimOon ds~. le~sMflon or whe~ ~e co~ w~ ~ve the

.~ to PM2.5, ~e e~Oon ~m ~e ~o~ of~e nondel~on d~e m co~Oon wi~ the
S~ Ci~ ~d A~ long-te~ sm~ m~ ~ ~ ~ ~ P~ozone ~. B~ app~ch wo~d operate to
ence or o~er ~dence sup~g a Mn~ or sho~ ~ to ~ si~c~t, pub~cly acco~mbM
PM2.5 sm~. ~ ~ ~e c~ of ozone ~d NO., ~A" ~ on ~e ~e~ of agen~ ~Oon. Ab~nt
j~t ~cenfly fo~d it ~d no b~ m ~e ~e ~te adoption of eider app~ch, Con~ w~ ~ ~ed
SOz N~QS ~m e~g l~e~. ~ m B~, wh~ u~n wi~ ~ps ~ter f~quen~ to de~ ~
the Co~ ~ed ~e ~pM 10ppm ~m ~l~t to ~ one~m ~to~ ~fo~s on a statute-by-statute b~is.
po~ a lppm ~e, m he~ ~e ~pM PM10 ~d~P ~m~e~ ~ ob~omly no~g wrong ~ a sm~te-by-
shoed ~ ~le~t to a PM2.5 ~e. statute app~ach. But it wo~d ~ des~ble ~. ~ addi-

Second, ~der Co.on D~t, no cost comet tioa, Con~ or ~e Supreme Corn co~d es~b~sh
deflves from Lead Ind~e$ to apply to P~ozone ~ ove~ comment ~d ~ed ~ework for
the cou~ found ~ Co~n ~t ~der ~e ~b~c of agen~ ~tion.

\\ \Vater Policy
(Continued from pag~ 169)

water ~ receive their water t~U~ a c~ of ~ over wat~ ~m, no ~er how ~e~cient ~e water
t~buto~ who hold the acm~ water fl~, ~d ~ ~$ ~ ~ tonal.may ~. In ~ effo~ to avoid
whom the use~ have either a cont~ or a ~ cont~ve~, ~e M~el A~ ~p~ im suppo~ for
tomer-~pe relafions~p. ~, ~ ~y c~, ~t~ ~ u~r-~ted ~fe~. ~ ~ done ~en ~ ~e p~
t~ct bo~ now have effective con~l over ~e t~ cip~ au~or conceded ~ a len~y accomp~g
fer of water by ~y of the~ c~tome~, wi~ the c~ re~ ~t ~ deM~on wo~d pe~te the ~-
tomer hold~g ~ equi~ ~te~st at best ~ ~e water men~ con~ction of e~tmg
they histoflca~y have u~d. However, water agencie~ ci~ ~cenOv~ ~at ~ ~tended to motivate water
gene~y have been ~w~g to ~ve up the~ ~wer u~ to co~e ~d ~mfer water re~ ~p~te
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from the authomry, to decide whether the transfers mayregulation, and practice are still anomalies. The old
in fact occur. Brian E. Gray, The Shape of Transfers to legal and political paradigms continue with much of
Come." A Model Water Transfer Act for California. 4 their prior force. But change, however painful, is
W~S’r--NoRTW,t~T 23 (1996). occurring; and continued refoems, reflecting both an

As the millermium approaches, it is remarkabie that"increasing environmental concern and the greater soci-
the western .water establishment has resisted reform soety’s belief in markets as the best means to allocate
effectively that major changes in water allocation law, scarce resources, are inevitable.

NSR Reform
(Continued from page 1

the associated delay. Given the narrow window avail- changed in this way, states would likely modify minor
able to take advantage of many opportunities in a corn- NSR programs to allow the same relief. The resulting
petitive market, even a three- to six-month delay is suf- time savings would help U.S. industry remain competi-
ficient to kill a project or have it moved to another tire with the rest of the world. ¯
locatio.n with more favorable regulations. It appears that some people believe that the level

EPA’s major concern with expanding the scope of of burden imposed by an environmental program is
pre-permit activity is a beLief that it might compromise equivalent to the level of environmental protection
permitting authorities’ discretion when making permit- obtained. Therefore, reducing regulatory burden will
ring decisions. By the time a company selects a site andresult in less environmental protection. Yet, if industry
designs the plant, however, it has aLready committed is burdened by a requirement that adds no environmen-
significant resources to the project. Further, the busi- tal value, leaving the bm’den in place over time will not
hess is under great pressure to initiate construction, benefit society and may even harm pubLic health or
ALlowing a source to marginally increase its investment weLfare. In the short term, imposIng such burdens is a
and its risk of stranding the investment by proceeding misallocation of resources, that, if properly allocated,
further down the construction path w~thout a permit would have benefited so~.iety. Also, companies subject
should result in little additional pressure on the permit- to such regulations will be less competitive in the glol>
ring authority. Most sophisticated companies imowl- al marketplace and may eventuafiy have to cease inefti-
edgeably evaluate such risk and will rarely proceed cient operations. While often overlooked in the costs
where there is a ~kelihood of a permitting problem, of compliance tallied during regulatory development,
Additionally, as pre-construction activities increase, it is the societal effects of a plant shut-down can be severe.
the permittee who loses negotiating leverage, not the Indeed, as the PetmsyIvania Chapter of the American
agency. This resulting additional leverage on the Jart-of.Lung Associatiqn noted recently in its comments on
the permitting authority would ’certainly serve as a EPA’s proposed new ozone and particulate matter start-
more than adequate countervailing force to arty dard$, unemployment is also a health issue. To main-
increased pressure that the authority may feel to rain the current level of economic growth and societal
permit the activity, protections, federal, state, and local government must

To offer true reform, EPA should allow a company be more aggressive in making real reductions in the
to engage in any preliminary activity as long as it does current admires" trative burden placed on industry. A "
not operate the emitting equipment. If major NSII~ weregood target would be true NSR reform.

Three Points
(Continued from page 179)

at their disposal the tools to respond rapidly to crises, information gathering is the availability of the Lnforma-
An important step toward effective response to tion to the public. "Government, businesses, and citi-

emergencies is information. As the Vice President rec- zens need irdormation about prevailhag and projected
ognized in his reinvention efforts, irdormation about environmental conditions and trends." Iat at 13.
the condition of the environment is "needed to ensure Against challenge by the chemical industry we
that programs are achieving the desired results." recently succeeded in protecting the availability of
Remventing Environmental Regulation, National environmental information to the public. Troy
Performance Review at 35. A key component of this Corporation v. Browner, 924 F. Supp. 1193 (D.D.C.
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